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Introduction :
Women who constitute half a human

population have been discriminated, harassed and
exploited irrespective of the country to which they
belong, unmindful of the religion which they
profess and oblivious of the timeframe in which
they live.1 Everywhere women are confronted
with many challenges. Female foeticide is perhaps
one of the worst forms of violence against women
where a woman is denied her most basic and
fundamental right i.e “the right to life”. The
phenomenon of female foeticide in India is not
new, where female embryos or foetuses are
selectively eliminated after pre-natal sex
determination, thus eliminating girl child even
before they are born. As a result of selective
abortion, between 35 and 40 million girls and
women are missing from the Indian population.
In some parts of the country, the sex ratio of girls
to boys has dropped to less than 800:1000. The
United Nations has expressed serious concern
about the situation. The long standing tradition of
son preference, coupled with medical technology
now gives to the status conscious Indian families,
the choice between payment of large dowry for
their daughters or elimination of daughters. The
traditional method of getting rid of the unwanted
girl child was female infanticide, where the female
baby was done away with after birth in various

ways – either by poisoning the baby or letting her
choke on husk or simply by crushing her skull
under a charpoy. With the advancement of
medical technology sophisticated techniques can
now be used or rather misused, to get rid of her
before birth. Through ultrasound scans and
amniocentesis, the sex of the foetus can be
determined during the pregnancy of the woman
and then the foetus is aborted if found to be
female.2

In Indian society, female foeticide has
emerged as a burning social problem during the
last few years. The girl child in India is treated
right from her birth as an additional burden an
extra mouth to feed, a liability and another man’s
property. The birth of a son is regarded as essential
in Hinduism and many prayers and lavish offerings
are made in temples in the hope of having a male
child. Modern medical technology is used in the
service of this religion driven devaluing of women
and girls. Woman is created par with man in all
aspects. “Women have equal rights with men upon
earth; in religion and society they are a very
important element. Divine Justice demands that
the rights of both sexes should be equally
respected since neither is superior to the other in
the eyes of Heaven.” These authoritative
statements from the Bahai’s writing are regarded
by Bahai’s as expressions of the Divine Will. To
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deprive women arbitrarily of there rights and
privileges, or to deprive them to even being born
or killing them in infancy is both immoral and
unjust, a violation of God’s law. It has a
detrimental effect on the society and the individuals
who are involved in this practice are responsible
for such acts.3 But does the Indian society accept
this reality? If so why female foeticide and female
infanticide are on the increase ? The sex ratio has
altered consistently in favour of boys since the
beginning of the 20th century (see Table), and
the effect has been most pronounced in the states
of Punjab, Haryana and Delhi. It was in these
states that private foetal sex determination clinics
were first established and the practice of selective
abortion became popular from the late 1970s.
Worryingly, the trend is far stronger in urban rather
than rural areas, and among literate rather than
illiterate women.

Sex Ratio (females per 1000 males), India
1901–2001

Year Sex Ratio       Sex Ratio
     in Children (0–6yr)

1901 972  –

1911 964   –

1921 955  –

1931 950 –

1941 945  –

1951 946  –

1961 941 976

1971 930 964

1981 934 962

1991 929 945

2001 933 927

 Source: Registrar General of India4

No doubt, if this practice continues it will
disturb the social balance and it may lead to
serious problems like increase in sexual offences,
sharing of women within and outside wedlock and
greater insecurity to women.5

Female foeticide and Female Infanticide :

Female foeticide is aborting the female
baby in the mothers womb. Whereas female
infanticide is killing a baby girl after she is being
born. The practice of killing the female child after
her birth has been prevailing in our society for
many years. But foeticide is the legacy and
contribution of the progress made by the medical
science. Amniocentesis was introduced in 1975
to detect foetal abnormalities but it soon began
to be used for determining the sex of the baby.
Ultrasound scanning, being a non-invasive
technique, quickly gained popularity and is now
available in some of the most remote rural areas.
Both techniques are now being used for sex
determination with the intention of abortion if the
foetus turns out to be female.

With the advent of privatization and
commercialization, the use of pre-natal diagnostic
technologies is growing into a thriving business in
India. This is primarily for the purpose of sex
determination selective abortion of the female
foetus. The misuse of technology simply reinforces
the secondary status given to girl children in such
a way that they are culled out even before they
are born6.

Compared to infanticide, foeticide is
probably a more acceptable means of disposing
off the unwanted girl children. Infanticide can be
an overtly barbaric and inhuman practice while
foeticide that is carried out by skilled professionals
is a medical practice that uses scientific techniques
and skills and reduces the guilt factor associated
with the entire exercise.



10

Orissa Review  *  December - 2008

The census 2001 and the recent news
reports data indicate a grim demographic picture
of declining female to male ratios. Surprisingly the
most affected states are progressive states like
Punjab, Haryana, Delhi and Gujarat. According
to UN norms, male-female ratio in the world is
usually 1050 females for 1000 males. But in India,
this ratio is dropping down to nearly 850 per
thousand. In Human Development Survey Report
also, India is placed in 124th position among 173
countries. It is a fact that our country is much behind
compared to other countries in respect of
education, health and gender discrimination7.

What are the main causes of declining sex
ratio in India society ? It is due to female foeticide
and female infanticide. Foeticide is a violation of
an unborn child. It also has implication on the
health of the mother. At the wider level, it affects
status of women and has serious ecological and
demographical ramification. It is a grave problem
that affects the life and health of society. And yet
the problem of female foeticide and female
infanticide has received little attention.

Pre-Natal Sex Selection and the Law :

Parliament has realized the grave
implications arising out of the misuse of the pre-
natal diagnostic techniques and therefore intended
to regulate its use only for certain medical
purposes. The Government has realized that abuse
of techniques for determination of sex of the foetus
leading to female foeticide is discriminatory
against the female sex and also affects the dignity
and status of women. With the above objectives,
the Parliament has passed the Pre-Natal
Diagnostic Techniques (Regulation and Prevention
of Misuse) Act 1994; which came into force from
01.01.1996.

A) Pre-Natal Diagnostic Techniques
(Regulation and Prevention of Misuse) Act,
1994 :

This Act provides for the regulation of the
use of pre-natal diagnostic techniques for the
purpose of detecting genetic or metabolic
disorders or chromosomal abnormalities or certain
congenital malformations or sex-linked disorders
and for the prevention of the misuse of such
techniques for the purpose of pre-natal sex
determination leading to female foeticide. The
legislation seeks to achieve the following
objectives.
i) Prohibition of the misuse of pre-natal

diagnostic techniques for determination of
sex foetus, leading to female foeticide.

ii) Prohibition of advertisement of the
techniques for detection or determination
of sex.

iii) Regulation of the use of techniques only for
the specific purpose of detecting genetic
abnormalities or disorders.

iv) Permission to use such techniques only
under certain conditions by the registered
institution.

v) Punishment for violation of the provisions
of the Act; and

vi) To provide deterrent punishment to stop
such inhuman acts of female foeticide.8

The PNDT Act, however, for all intents
and purposes has proved to be a toothless piece
of legislation. The problem with the Act is two
fold.

- Interpretation of the Act and

- Implementation of the Act.

Despite the intent and purpose of the Act
being wide and all encompassing, it has been
interpreted by the ultrasonologists, the
abortionists, the doctors and more shockingly the
government alike, to exclude pre-conceptual sex
selection.9
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PIL Petition :
A PIL petition was filed in the Supreme

Court by the Centre for Enquiry into Health and
Allied Themes (CEHAT), Mahila Sarvangeena
Utkarsh Mandal (MASUM) and Dr. Sabu M.
George urging effective implementation of the Act.
The Supreme Court passed an order on 4th may
200110 which aims at ensuring the implementation
of the Act, plugging the various loopholes and
launching a wide media campaign on the issue.
The second goal of filing the PIL is the amendment
of the Act to include pre-and during conception
techniques, like X and Y chromosome separation
Pre-implantational Genetic Diagnosis (PGD). The
order largely concerns only the implementation
of the  Act and putting the required infrastructure
in place. However, the order entrusts the
responsibility of examining the necessity to amend
the Act to the Central Supervisory Boards,
keeping in mind emerging technologies and the
difficulties encountered in the implementation of
the Act and to make recommendations to the
Central Government.11 The directions are:
Direction to the Central Government :

- To create public awareness against the
practice of pre-natal determination of sex
and female foeticide.

- To implement with all vigour and zeal the
PNDT Act and the Rules framed in 1996.
Rule 15 provides that the intervening period
between two meetings of the Advisory
Committees Constituted under sub-section
17 of the PNDT Act to advise the
appropriate authority shall not exceed 60
days. It would be seen that this Rule is
strictly adhered.

Direction to the Central Supervisory Board
(CSB) :

- Meetings of the CSB will be held at least
once in six months as provided by the Act.

- The CSB shall review and monitor the
implementation of the Act.

- The CSB shall issue directions to all state /
UT Appropriate Authorities to furnish
quarterly returns to the CSB giving a report
on the implementation and working of the
Act.

- The CSB shall examine the necessity to
amend the Act keeping in mind emerging
technologies and difficulties encountered in
the implementation of the Act and to make
recommendations to the Central
Government.

- The CSB will require medical professional
bodies / associations to create awareness
against the practice of pre-natal
determination of sex and foeticide and to
ensure implementation of the Act.12

B) Pre-Conception And Pre-Natal
Diagnostic Techniques (Prohibition of
sex selection) Act 2002:

Based on the SC order and Central
Supervisory Board recommendations the
Parliament on December 20 passed the Pre-
conception and Pre-Natal Diagnostic
Techniques (Prohibition of Sex Selection)
Act 2002. The provision are stated below:

i) The Act provides for the prohibition of
sex selection, before or after
conception.

ii) It regulates the use of pre-natal
diagnostic techniques, like ultrasound
and amniocentesis by allowing them
their use only to detect :

a) genetic abnormalities

b) metabolic disorders.

c) chromosomal abnormalities
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d) certain congenital malformations
e) haemoglobinophathies

f) sex linked disorders.
iii) No laboratory or centre or clinic will

conduct any test including
ultrasonography for the purpose of
determining the sex of the foetus.

iv) No person, including the one who is
conducting the procedure as per the
law, will communicate the sex of the
foetus to the pregnant woman or her
relatives by words, signs or any other
method.

v) Any person who puts an advertisement
for  pre-natal and pre-conception sex
determination facilities in the form of a
notice, circular, label, wrapper or any
document, or advertises through interior
or other media in electronic or print form
or engages in any visible representation
made by means of hoarding, wall
painting, signal, light, sound, smoke or
gas, can be imprisoned for up to three
years and fined Rs. 10,000. 13

Compulsory Registration :
The Act mandates Compulsory

Registration  of all Diagnostic Laboratories. All
Genetic Counselling Centres, Genetic
Laboratories, Genetic Clinics and Ultrasound
Clinics, irrespective of whatever they are involved
as regards diagnosis for gynaecological or other
purposes, would now have to maintain records
of all the tests conducted by them. Only qualified
persons can use pre-natal diagnostic techniques.
The reasons for testing should be recorded in
writing. The techniques can be used in the
following conditions.

a) age of the pregnant women is above
35 yrs.

b) the pregnant women  has undergone two
or more spontaneous, abortions or foetal
loss.

c) the pregnant women had been exposed
to potentially teratogenic agents such as
drugs, radiation, infection or chemicals.

d) the pregnant woman has a family history
of mental retardation or physical
deformities such as spasticity or any
other genetic disease.

e) the Central Supervisory Board may
specify any other condition as required.

State Level Supervisory Body (SLSB) :

The law provides for the setting up of State
Level Supervisory Bodies  to monitor the
implementation of the Act. The Board shall meet
at least once in six months.

Punishment :

Any violation, including unlicensed labs, of
the Act leads to seizure of equipments. The fine
for those who indulge in sex selection procedure
has been double from Rs. 50,000/- to
Rs.1,00,000/- (one lakh) with additional
provisions for the suspension and cancellation of
the Registration of those as a Medical Practitioner
by the concerned Medical Council or any other
Registering Authority. The Act should be backed
by stringent implementation machinery by the
state.14

Incidence of Female Foeticide in Orissa :

The incidence of female foeticide in
Nayagarh District and other parts of Orissa
occurred in July 2007 has awakened us to realize
the importance of girl child in the society and raise
awareness against such quagmire among the
common people. Female foeticide is high in 13
coastal Districts of Orissa in comparison to other
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underdeveloped districts. Despite better literacy
level and economic condition, gender
discrimination against females is high in coastal
districts due to prevelance of dowry system which
makes birth of a girl child to be a burden even for
educated people. The need for a dowry for girl
children and the ability to demand a dowry for
boys exerts considerable economic pressure on
families to use any means to avoid having girls
who are seen as a liability. Unless youth get
together to end the dowry system, the desire for
female foeticide will always remain in the minds.
Let us now go through some of the comments of
the eminent people who visited Orissa immediately
after the incidence of female foeticide occurred
in Nayagarh District of Orissa.

Magsaysay award winner and India’s first
woman IPS officer Kiran Bedi on 04.08.07
(Saturday) in Bhubaneswar said, cases of female
foeticide could be prevented only when people
changed their mindset.

“People should not consider a girl child as
a burden. There are lots of opportunities for girls
now to choose a career option. Take my example.
We are four sisters but all of us are well
established,” Ms. Bedi said.

The senior police officer while addressing
hundreds of students and their parents at the 19th

Foundation Day celebration of DAV School,
Chandrasekharpur, Bhubaneswar, said, “only
framing of law was not solution to prevent the
heinous crime, people should come forward to
lodge complaint on these incidents and then only
the Pre-Natal Diagnostic Techniques (Regulation
and Prevention of Misuse) Act could be properly
implemented”15.

BJP leader and Rajya Sabha member
Sushma Swaraj on 01.09.07 (Saturday) at
Cuttack said that no amount of legislation or
enforcement of any law would be able to put a

check the rampant female foeticide cases in the
country. She however, urged the youth to take
the help of religious priests to launch a campaign
against the social malady that is threatening the
sex ratio in many States.

Sushma Swaraj was speaking as chief guest
at a function here organized by the All India
Marwari Yuva Manch to launch the Orissa
chapter of its campaign “Jago Maa Jago”, a
national drive to save female foetus. National
Women Commission member Manju Snehalata
Hembram accompanied her. Swaraj said during
her stint as Union Health Minister she had started
several ambitious schemes to check female
foeticide in the country by making tennis sensation
Sania Mirza as brand ambassador. But none of
the plans succeeded because our society is
predominately guided by certain blind beliefs and
the choice for male child in a family is the main
stumbling block.

She said rituals like offering “shradh”,
“peend dan”, and performing the last rites of a
person have made the people believe that their
soul would not rest in peace if a male child is not
born to a family. She said these false and obsolete
notions are to be removed from the society in
order to treat the girl child at par with her male
counterpart16.

So the time has now come not only to
change the mindset of the people but also to
review further the existing Pre-Natal Diagnostic
Techniques (PNDT) Act and bring in necessary
changes to it. Although the PNDT Act was
passed in 1994, till now not a single doctor or
couple has been penalized under this Act
in Orissa. Hence the nexus between doctors and
parents has to be checked by the crack of whip
of the law to curb female foeticide. Strong action
should be taken not only against the erring doctors
who are violating the PNDT Act but also against
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the patient as well as the staff of the organizations
where the female foeticide is being done.

Right to Life of Foetus :

Our Constitution provides for the Right to
Equality under Article 14 and right to live with
dignity under Article 21. Sex – detection tests
violate both these rights. Right to life is a well-
established right and is recognized by various
international instruments. Now the question is,
Does a foetus enjoy this right ? We do not have a
definite answer. Globally, Constitutions recognize
the sanctity of life, yet have failed to adequately
protect the life of foetus. Judicial pronouncements
are also not conclusive and vary in different
jurisdictions. In India the right to life is guaranteed
to every person under the Constitution of India.
The concept of personhood  complicates the
position of legal status of foetus. Often courts shy
from answering this question due to complex
issues that arise in determining this question – like
when does foetus attain  personhood ? This
question is baffling the courts worldwide. There
is a desperate need for the courts to come clear
on this vital issue and recognize the rights of the
foetus.17

In India, Article 21 of the Constitution
guarantees the life and liberty of every person.18

But it is doubtful if this would include the life of
foetus as the meaning is restricted by the use of
the word person. The Indian Constitution has
recognized the right to life under Article 21 as
also recognized in several cases.19 But this is
hardly available to the unwanted girl child. Hence
the right of the girl child may be construed in
broader terms and should be inferred as

- Right to be born and not to be aborted
only because she is a girl.

- Right to remain alive after birth and not to
be killed at any moment after birth.

- Right of the girl child to her mind her body,
right to childhood and right to a healthy
family environment.20

However there are a number of statutes
that indirectly provide protection to the life of
foetus. The Indian penal code under various
provisions makes causing miscarriage an
offence.21

In Bandhua Mukti Morcha vrs Union of
India22 the Hon’ble Supreme Court held that “it
is a fundamental right of everyone in this country
assured under the interpretation of Article 21 to
live with human dignity… it must include the
tender age of children to develop in a healthy
manner and in conditions of freedom and dignity.

The Medical Termination of Pregnancy
Act 1971 provides for limited and restricted right
to terminate the pregnancy, when the life of the
mother is at stake or there is a substantial risk to
the life of the child.23 What is to be noted here is
that the MTPAct 1971, does not recognize the
right of the mother to abort, this right to decide
on termination of pregnancy vests with a
registered medical practitioner.24 Further some
states in India have made special legislations to
confer special protection to the life of foetuses.25

The Nuclear Installations Act, 1965 recognises
liability for compensation in respect of injury or
damage caused to an unborn child by the
occurrence involving nuclear matter or the
emission of  ionizing radiation.26 The code of
Criminal Procedure under Section 416 mandates
that the High Court shall order of execution of
capital sentences on a pregnant woman be
postponed or it may commute the sentence to
imprisonment for life, thereby indirectly
recognizing the right to life of foetus.27 It is only
an escapist view to deny the right to life to a foetus
saying it is not a person. The state is evading the
crucial issue of right to life of a foetus by giving
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such frivolous reasons, although it indirectly
recognizes this right through criminal statutes28 and
also recognizes that an unborn can enjoy certain
interests in property.29

In the light of the discussion above it is
agreed that foetus should enjoy the right to life.
The foetus should be recognized as a separate
entity enjoying distinct legal right and is not a part
of the mother.

The concept of personhood is a myth and
a mere creation of law. This legal fiction must not
come in the way of conferring rights to the foetus.
Failure to recognize the rights on the foetus would
amount to discrimination thereby violating the right
to equality enshrined in Article 14 of the Indian
Constitution.30

Social Action to Curb Female Foeticide :

People both in rural as well as in urban areas
have to be made aware about the need of a female
child in the social milieu as that of a son. A
progressive legislation alone cannot solve social
problems. The people must be aware of the
progressive legislation which has certain deterrent
facts. Many women are compelled to undergo
tests and seek abortion on acceptable as well as
unacceptable grounds under compulsion. A new
spirit has to be imbibed propagating that a female
child is not a curse. It is not a liability. It is not a
drain on economy. It is not an instrument through
which dowry has to be given. A feeling has to be
nurtured that she is the daughter, she is the mother
and she is the life partner.31

Foeticide can not be controlled unless the
equation changes and families begin to value their
daughters more than they do at present. It does
not take much to kill an infant daughter even
without the aid of technology, if she is unwanted.
Among all the factors, which need attention,

education is the most important. In parts of South
Asia where education and employment
opportunities for women are relatively high, the
female to male ratio is comparable to that the
developed countries. For instance in Sri Lanka
the sex ratio is 102 women per 100 men and in
Indian state of Kerala 104 women per 100 men.
This reflects towards the deep rooted manifold,
short and long-term effects of education on the
psyche and life pattern of people.

If we want to stop the female foeticide or
neglect of women, we have to stop looking for
quick fixes and instead face the problem squarely.
There is no way to ensure the healthy survival of
baby girls unless families find them worth
nurturing. That is indeed a complex task, which
allows for no easy short-term solutions. Activists
intervention has not led to curbing sex
determination tests. The real challenge before us
is to figure out ways in which a realization of the
value of daughters can be enhanced in the eyes
of their own families. All those who have a stake
in it apart from the government authorities, like
women’s group, health groups, non-governmental
organizations, the academia, the media and most
importantly the medical professionals have to play
their part to see that the provisions are
implemented and the provisions are strengthened
by amendments of the act.32 Unless social action
is supplemented with prompt implementation of
regulations under the law meant to stop female
foeticide, such practices will continue to flourish.
To ensure smiles on the faces of our youth, both
boys and girls, let us intensify joint efforts to root
out unhealthy social elements, ‘Now’ since future
depends upon what we do in the present.33

Conclusion :

Days are not so far, when there may be
emergence of the situation where brides will not
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be available for the marriage of the sons to
maintain lineage and continue the human race of
even those people who believe on long standing
tradition of son preference, that “only sons can
offer Pyre Pindadana, Mukhagni and not the
daughters”. Therefore it is felt that the mindsets
of the people should be changed right from now
towards the importance of the girl child in the
family.

There is an urgent need to alter the
demographic composition of India’s population
and to tackle this brutal form of violence against
women. The enactment of any law is not sufficient,
laws must be adhered to and applied rigorously,
before any change in the status of women can
take place. Inspite of the Pre-natal Diagnostic
Techniques (Prohibition of Sex Selection) Act
umpteen incidences of female foeticide are taking
place in India. There is still utmost controversy as
to who will serve as the watchdog to control the
misuse of the practice of female foeticide.
Promoting gender balanced society involves
targeting behavioural changes in society which in
turn involves a long term community based
intervention, awareness programmes,
programmes to promote girl children’s right,
addressing myths related to sons/ daughters and
concerted efforts to change the mindset of people.
Sensitization of medical practitioners, enforcing a
system of ethics in the medical profession and
monitoring of medical services available to people
is an urgent need. It is indeed time to energize
efforts to put genders equality at the top of
development agenda and contribute in whatever
way we can to give opportunities to girl children
to bloom and shine.34

Apart from the above, a feeling has to be
inculcated in the minds of the people that she is
the daughter, she is the sister, she is the mother
and she is the life partner of a man.
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