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Can Corruption be Checked by
A Lokpa Act Only ?

Though the concept of Lokpd is not of recent
origin, but asit isbeing discussed on such alarge
scaefor the last two years, it was never before.
The concept of ‘Lokpa’ has been in circulation
for morethan four decades Y et itisconfined within
the bounds of Commissionreports, Parliamentary
debates, researchersand academicians. However,
even after so many hue and cry in the newspapers
and tdevison channds, very few would be able
to explain the meaning and significance of the
office of the Lokpdl.

Corruptionin publiclifeand adminidration
is fatal to economic growth. Corruption also
erodesthe authority of the state, promotes crime
and violence, and underminestherule of law and
the very foundations of a democretic polity. The
issue of corruption in India merits consderation
asandiond issueat least on apar with secularism,
stability, reservation in services, political
empowerment of women, etc. The late Jaya
Prakash Narayan championed the fight againgt
corruption as a national and priority issue.
However, sometimes wrong priorities focusing
non-issues and divisive factors by some leaders
on the national agenda lead to negative
consequences. The concept of establishing an
independent body to look into the citizens
grievancesin Indiadates back to the year 1952,
when for the firgt time it was discussed in the
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Parliament during a discussion on the Prevention
of Corruption Bill. Seven years|ater the need for
Ombudsman type of ingtitution in India was
effectively articulated by thethen Chairman of the
University Grants Commission and former
Minigter of Finance, Shri. C. D. Deshmukh, who
observed that ‘ an uneasy public hearsof nepotism,
high-handedness, gerrymandering, feethering of
nests through progeny, and a dozen other sins of
omission and commission, and yet is helplessfor
lack of precise data, facts and figures, evidence
and proof’.* He even came forward to make a
beginning by lodging haf adozen complaintsif a
high-leve, impartid standing judicid tribund to
investigate and report on complaints or lying of
information was set up.

Again regarding the need of an
independent agency to look into the grievances
of citizenswashighlighted by M.C. Satdwed, the
then Attorney Generd of India, in the Third All
India Law Conference held on 12-14th August
1962. However it wasthe relentless effort of the
great Parliamentarian Dr. L. M. Singhvi who fought
rigoroudy for setting up of an Ombudsman type
of inditution in India Dr. Singhvi sad that ‘the
inditution of Ombudsman would enabletheditizen
to effectively ventilate his grievances, that the
question hour in Parliament and writing letters to
Minigtersare no subgtitutefor it; that theavailable
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judicid remedy is not adequate asthe courts are
hide-bound by limitations of procedures and
technicdities, that through it Parliament would
effectively functioninindividua cases, and thet it
would ensure independent impartial justice in
matters of adminidtrative excesses in individud
cases .2 Thereafter, Dr. Singhvi made severa
efforts to make the Government establish the
Ombudsman, but failed. At this time Prime
Minister Jawaharld Nehru in his address to the
All-India Congress Committee at Jaipur
(November 3, 1963) observed that ‘while the
system of Ombudsman fascinated him, since the
office would have overdl authority to ded with
charges even againg the Prime Minister and
would command respect and confidence of al,
he, nevertheless felt that itsintroduction was beset
with difficultiesin abig country like India®

Subsequently, Shri P. B. Ggendragadkar,
the then Chief Judtice of India, raised the issue of
Ombudsman and he commended for careful
examingtion of theideaof anindependent authority
for the redress of public grievances. The
Provincid Bar Association of Madras supported
the crestion of the inditution of Ombudsman in
their meeting held in October 1963. A number of
other Committees also like the Committee on
Prevention of Corruption (1962), Adminidrative
Reforms Commission of Rajasthan, Special
Conaultative Group of Minigers of Parliament,
Administrative Reforms Commission [ARC]
(1966 and 2007), the Nationd Commission to
Review the Working of the Condtitution, dl have
recommended the setting up of the ingtitution of
Ombudsman or Lokpal.The Administrative
Reforms Commisson [ARC] st upin 1966 under
the Chairmanship of late Shri Morarji Desal have
recommended theideaof setting up two types of
Ombudsman inditutions, namely (1) the Lokpd
[protector of people) and (2)the Lokayukta
[commissioner of the people]. As per the
recommendation of the ARC, the Lokpa was

expected to ded with the complaints againg the
Ministers and the Secretaries of government
posted at the Centre and in the States, whereas
the Lokayuktain each State and onefor the Centre
tolook into the complaintsagaing public officids
other than Ministers and Secretaries to the
Government.

In August, 1969, in the debate before
the Lokpal Bill was passed in the Lok Sabha,
the only time it went that far, one Swatantra
Party member of Lok Sabha from Kaahandi
in Odisha Shri P.K. Deo, claimed that the idea
of aLokpa was rather an old concept, nearly
about 50 years. He further said that it was his
party which demanded for an ombudsman-type
of ingtitution to check corruption at its national
convention held at Patna in 1959 and that it
wasreiterated at every national convention after
that. “Theingtitution of the Ombudsman isone
of the main planks of the Swatantra Party
platform and we have been agitating for it,”™
he declared proudly.

The recent protests over the immediate
need for the enactment of a Lokpal Bill by
Parliament to tackle corruption at the centra and
date levels have led to a public debate on the
issue. Thisisnot thefirst ingtance of theideaof a
Lokpal being ingtituted to tackle grievances
(corruptioninfinancia mattersand accountability
of public offidds) of individud citizens againgt
public officials. The Lokpal Bill was first
introduced in Parliament in 1968 and since then
has been introduced in Parliament on 8 subsequent
occasons, thelast time being on August 4, 2011.

Need for Establishment of L okpal

The need for the establishment of any
indtitute definitely depends upon a specific and
pertinent cause. Likewise, the need for
establishment of the inditute of Lokpd is the
outcome of the issue of rampant growth of
corruption in dmost every sphere. It is not that
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the evil of corruption is of recent origin, rather is
asold as governance. In fact, when the question
of governance comes, the possibilities of
misgovernance by therulersbecome morevisble
Regarding corruption in governance even,
Kautilya in his Arthashastra, has described the
king as a servant of the state having no persond
likes and didikes and rather following the likes
and didikes of the servants means his people.
Kautilya's treatise on governance says that the
gods, who failed to bring the people under their
control through benevolence, assgned the duty
of protecting peopleto aking in human form after
taking the qudlities of beauty, lustre, prowess,
victory, renunciation and restraint from the Moon,
the Sun, Indra, Vishnu, Kubera and Yama
respectively. When the king insisted upon
obtaining thehep of thelaw (dharma) for fulfilling
his task of protection, the gods created the
coercive authority (danda) of theruler. The Danda,
here, is the cause of dharma and the king who
knowsthisshouldinflict dandaeven upon hisguilty
father. Thus, the theory of divine creation of the
temporad ruler does not make him immuneto the
use of danda or coercive authority even upon
himsdlf in person.® Kautilya points out how
corruption was rampant amongst the
adminidrative officers and the law enforcers of
histimeand how it affected thetreasury. Hewrites
in the Arthashastra. “All undertakings depend
upon finance. Hence foremost atention shal be
paid to the treasury. Public prosperity, rewards
for good conduct, capture of thieves, dispensing
with the service of too many government servants,
abundance of harvest, prosperity of commerce,
absence of troubles and calamities, diminution of
remisson of taxes, and income in gold are dl
conducive to financia prosperity.”

Kautilya further observes that for those
who guard the treasury, the temptation to be
dishonest is dmog a naturd indinct. He says,
“Jugt asit isimpossible not to taste the honey or

72

November - 2012

the poison that findsitsdlf at thetip of the tongue,
%0 it isimpossible for a government servant not
to eat up at least a bit ot the king' s revenue. Just
as fish moving under water cannot possibly be
found out either as drinking or not drinking
water, 30 government servants employed in the
government work cannot be found out while
taking money for themsdves.

"It is possible to mark the movements of
birds flying high up in the sky; but not so is it
possibleto ascertain the movement of government
servants of hidden purpose’.”

Corruption in India has been a problem
ever since the country had been having a
multilayered adminigtration by officers, minigters
and other adminigtrative chiefs. The corruption
problem in ancient India, coupled with bribery,
kept infesting the society more and more in an
increasing rate. Thisis quite clear from the way
the contemporary writers like Kshemendra and
Kahana, who lived in 990-1065 BC, have
condemned the government officids, as wel as
other employees of different levels, in their
celebrated works.® Kshemendrahas advised the
kingtoremovedl| theofficas minisers, generds
and priestsfrom officewith immediate effect, who
wereether taking bribesthemselves or have been
indulging in corruption in some other way. Yet
another work by Kshemendra, called
Narmamala, depictscorruption, bribery spreading
fast like rampant maladies. He also found an
answer to the much discussed question how to
stop corruption in India of his time; he has
explicitly addressed the contemporary
intelligentsa to step forward and shoulder the
responghility of purging their folks.

Though Ombudsman or Lokpal was
intended to look into maladministrations and
misuse of officia powers, therehasbeenashiftin
this approach. Increasingly it is felt that the
Ombudsman should aso ook into alegations of
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corruption and bribery. Particularly in Indiathere
is a demand for an agency, which will curb
corruption.

The objectives of the institution of
Ombudsman are to improve the quality of
adminigration and to provide a mechanism for
individuas to obtain redress by:-

€) identifying instance of defective
adminigration through independent investigations

(b) by encouraging agencies to provide
remedies for members of the public affected by
defective adminigtration

(©) identifying legislative, policy and
procedural deficiencies, and encouraging
systematic improvements to overcome those
deficiencies, and

(d) contributing to advise to the government
on the adequacy, effectiveness and efficiency of
the various means of review of adminidrative
action.®

(e In generd the need for establishment of
an inditution like Lokpa is required for three
reasons :-

Firgly, The mgor source of grievance of
the publicisthe discretionary powersenjoyed by
the public officids. In many cases neither these
powers are codified nor isthere any check if it is
misused. The presence of Lokpd initsdf will act
as a deterrent to the officid. If the public officid
knows that his decisons reaing to the citizens
will be subject to areview by the Ombudsman,
he will think twice before using his powers
arbitrarily. As such the Ombudsman or Lokpd
will act ascitizens defender .Asrightly observed
by R. K. Dhawan, the usefulness of new ingtitution
(Ombudsman) will lie much more in what it
prevents from hgppening than in the grievance it
redresses.
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Secondly, corruption is so deep rooted
in our surroundings that there isa generd feding
among the citizens that al public officids are
corrupt. The Lokpd through hisinvestigation will
try to correct this misconception. Again by
weeding out frivolous and vexatious complaints,
the Lokpa will aso try to send amessage to the
public officds that here is an inditution, which
will protect them from basdess dlegations, thus
acting as a protector of the officias aso.

Findly, though not directly, but indirectly
the Ombudsman will help in improving the
adminigirative procedures. While redressing the
grievances of the citizens, if the Ombudsman will
fed that some systematic changes are required,
he may suggest to the Government to bringinnew
legidations and procedures or amend theexigting
ones.

Themain advantages of the Ombudsman
were summed up asfollowsby theU. N. Seminar
onjudicid and other Remedies against Abuse of
Adminidrative Authority:-

@ TheOmbudsmanisnot only aningrument
of Parliament for supervisng the adminigration
but aso aprotector of therights of theindividud.
Theingitution not only affords afulfillment of the
sense of judice and fair play inherent in every
individua but dso provides supervison on behdf
of the people of the day-to-day activities of their
government even if the government is dected by
the people at pecified periods.

(b) There is the principle of impartial
investigation by an authority entirdy independent
of the adminidration.

(© An investigation can be started by the
Ombudsman not only on a complaint by an
individua but o on hisown initiative asaresult
of information he might acquire from inspections,
press reports or other sources. Courts, on the
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other hand, are seized of a case only upon
complaint by the interested parties.

(d) The investigation by the Ombudsman is
conducted informally. In the investigation of
complaints, the Ombudsman has free access to
al the files of the administration and he can
demand explanations from the officials or
authorities concerned. Adminidrative tribunas
and courts on the other hand are bound by forma
rules in hearing cases and have more limited

powers of ingpection.

(e The Ombudsman has considerable
flexibility in the form of action which he can take.
Inagiven case variousforms of actions are open
tohim. If after investigation hefindsthet an officid
has handled a case wrongly or unjustly or made
an erroneous or improper decision, the
Ombudsman can recommend that proceedings
be indtituted againgt such an officid or he may
adminiger a reprimand and include the case in
hisreport to Parliament. Hisintervention may aso
take the form of persuation instead of a critical
report.

Anindependent inditution like Lokpa or
Ombudsman is necessary because the exigting
government machinery isnot adequateto dedl with
complantsfrom the public. Secondly, acomplaint
isgenerdly examined by the same person againgt
whose decision (or the decison in which he had
a hand) it is made. In the normd channe there
arenotimelimitswithinwhichdtizens grievances
are to be redressed.

The Adminigrative ReformsCommission
advanced thefollowing four important ressonsfor
the establishment of Ombudsman:

1. The Ombudsman will help to arrest
deterioration in the peopl€ sfaith and confidence
intheadminigration andin the politica executives
by providing independent, impartid and effective
channelsfor redress of citizens grievances. Such
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faith and fair amount of satisfaction with the
adminigration are of utmost importance for the
success of Indian democracy.

2. Theingitution of Ombudsman would not
only serveasanimpartia forum of enquiry againg
actsof maadminigration and corruption, but dso
ensure speedy and chesp remedy to the aggrieved.

3. The new machinery, by investigating
complaints, would help correct the current
exaggerated notions of corruption, inefficiency
and lack of fair play in higher quarters in
government. Allegations without leading to
enquiriesaredistorting theimage of administration
and palitica executives Anindependent machinery
will help to redress the citizens' genuine
complaints, to sort out the unjustified complaints
and to protect the public officids in the right
exercise of discretion

4. Thevery exigenceof theinditutionwould
act as a deterrent to acts of maladminigtration.
The new machinery is vitd to dl other reforms
which the Commisson may recommend, in as
much as it would establish a built-in mechanism
to make the administration continuously
repondvetothecitizens genuinedifficultiesand
needs. It will release new forces and pressures
for reform.

The Lokpal Bill as proposed by the
Government only includesthe higher bureauicracy
and the e ected representativeswhileleaving both
the judiciary and the Prime Miniger out of the
ambit of Lokpal. In contrast the Jan Lokpal
proposes to bring al these persons i.e., the
judiciary, bureaucracy and dected representatives
within the ambit of one overarching body. It dso
seeks to include grievance redressal and
protectiontowhistleblowerswithinthesameAct.

Attheoutsd, itishigh timeto discussthe
problems regarding the practica difficultiesto be
faced by theinditution :-
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1. that setting up only one inditution is not
the answer to the systemic corruption that exists
in Indiatoday. Because there are about 42 lakhs
Centrd Government employeesin contrast as of
date and to addressthe corruption withinthisone
category of government servantsitsdf (excluding
judiciary and dected representatives), definitely
runs the risk of the Lokpa being burdened with
huge backlog of cases.

2. It ds0 hasthe disadvantage of placing too
many powersin the* supposed infalibility” of one
indtitution.

In this context, it is necessary to
understand some of the points mentioned in the
bill drafted by Aruna Roy led NCPRI (Nationa
Campaign for Peoplé's Right to Information):-
Firgt and foremost, NCPRI focuseson a“Lokpal
Basket of Measures” as opposed to one
sacrosanct indtitution that is being proposed by
the other bills. The logic of having one powerful
indtitution is borne out of the skepticism that a
sngle inditution might become too unwieldy and
powerful to tackle corruption effectively a levels
of the government. The measures are a mixbag
including srengthening of exidting inditutions as
well as building new inditutions. On one hand, it
supportsthe Lokpa Bill and thelegd creetion of
an independent body but it purports to do so by
equally strong simultaneous measures by
grengthening of the dready exidting indtitutions.

Corruption as it exists in India today
permegatesevery branch of the government aswell
ascorporate sectors. It isnecessary to recognize
that the ambit of corruption in India covers the
bureaucracy (both State and Central) — at both
the higher and lower levels, the judiciary at dl
levels and the elected representatives of the
people (Centra, State and Didtrict level) and even
the private sector. It isthrough this priam that the
measures proposed by the NCPRI should be
perceived which recognizes that corruption as it
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exigsin Indiatoday cannot be solved by asingle
approach and requires a multi-pronged strategy
a different leves of the government.

It envisages strengthening of the Centra
Vigilance Commission as well as the State
Vigilance Commission to tackle corruption in the
middle level and lower bureaucracy. The Centra
Vigilance Commission as of date lacks the
adequate power to investigate cases of corruption
and itisproposed that the CV C Act beamended
to give the body a separate prosecution and
investigative wing. It will co-exist with the
proposed Lokpa Body as proposed by the Jan
Lokpd Bill whase primary focuswill be handling
corruption cases of eected representatives and
“Group A” officids of the Centrd Government.

So far as judiciary is concerned, the
NCPRI hill leaves the judiciary out of the ambit
of the Lokpal, and focuses instead on
strengthening the Judicial Accountability and
Standards Bill which is pending in Parliament, as
the bill will cover both professonad misconduct
and corruption Smultaneoudy. Infact, thiswill have
adud impact i.e. preserving the independence of
the judiciary by keeping it separate from the
legidature and the executive and a so ensuring that
corruption & dl levels of the judiciary is tackled
effectively. Thisprovision addressesthe concerns
voiced by both the proponents of the Government
sponsored bill aswdl as the Jan Lokpa Bill.

Another important aspect of the NCPRI
Bill is that the grievance redressd mechanism
should be tackled by a separate body i.e. Public
Grievance Commission insteed of being covered
within the ambit of Lokpa. The Commission will
tackle corruption from a conceptudly different
anglei.e. the ddivery of public services.

The NCPRI Bill has dso emphasized on
another proposal which has been hitherto
overlooked i.e. regarding the postion of the
whistleblower which is covered under the Public
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Interest Disclosure and Protection of Persons
meaking the Disclosure Bill, 2010. The previous
verson of the government bill was perceived as
tooweek by many civil society groupshasrecently
got a fillip from a Parliamentary Standing
Committee which hasrecommended theincluson
of minigers, lower and higher judiciary, amed
forces, security and intelligence agencies under
the ambit of the Public Interest Disclosure and
Protection to Persons Making Disclosures Bill,
2010. To protect the identity of the complainant,
afoolproof mechanism under the ambit of the hill
isaso being discussad, becausewithout it the anti-
corruption architecture in India will lack a vitd
link in the process to tackle corruption. Another
contentiousareafor the Public Interest Disclosure
and Protection of Persons making the Disclosure
Bill, 2010 is that on matters of protection of
whistleblowersor eventaking therequisite action
on the basis of their complaints, the
implementation agency i.e. the Centrd Vigilance
Commission hasbeen accused inthe past of being
inefficient. The question of strengtheningthe CVC
or indituting anew body within the proposed hill
is also another question that needs to be
considered.

However, the question which has drawn
the most polarized reactionsfrom different groups
is regarding the incluson of the Prime Minister
within the ambit of Lokpd. At the outss, it is
necessary to understand certain thingsthat though
the Prime Minigter too is a public servant and all
countrieswhich have an ombudsman likebody in
their governance structure have brought the Prime
Minister under their ambit, but at the same time,
it is also highly essential to understand the
importanceof the position and function performed
by the Prime Minister in a parliamentary
democratic set up. In redlity it is afact that the
functionsof the PimeMinigter onissuesof foreign
policy and some other matters, the need for
immunity are a pre-requiste.

Now it is high time to move with caution
and congder dl divergent views expressed by
both the government and members of the civil
sodiety, asthebill which will eventudly emergeis
not only about tackling corruption in financia
matters but adso about how it can strengthen the
vitdity of inditutionscritica totheddivery of public
sarvicesthereby providing astrong foundation for
a vibrant and hedthy democracy, otherwise it
would smply be another addition to the bulk of
legidations that dready exig.
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