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Condtitutional Democracy, Judiciary and Social
Jugtice in India

Indiais the largest functioning democracy in the
world. It achieved her independence after a
prolonged nationa movement. The philosophy of
the Condtitution of Indiawere evolved during its
nationdist struggle. Very few Congtitutions have
thekind of experienceIndian Condtitution making

had. Dr. Rgendra Prasad, the President of the
Constituent Assembly observed during the
concluding sesson of the Assembly : We have
prepared a democratic Constitution. But the
successful working of democratic ingtitutions
requires in those who have to work them
willingness to respect the view points of others,

capacity for compromise and accommodation.

Many things which cannot be written in a
Condtitution are done by conventions. Let me
hope that we shall show those capacities and

devel op those conventions. Theway inwhichwe
have been able to draw this Condtitution without

taking recourse to voting and to divisions in
|obbies strengthens that hope.

Whenever the Condtitution may or may
not provide, thewdfare of the country will depend
upon theway inwhich the country isadministered.
That will depend upon the men who adminigter it.
Itisatrite saying that acountry can have only the
government it deserves. Our Condtitution has
provisions in it which appear to some to be
obyjectionable from one point or another. We must
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admit that the defects are inherent in the Stuation
in the country and the people a large. If the
people who are elected are capable and men of
character and integrity, they would be gbleto make
the best even of the defective Condtitution. If they
arelacking in these, the Condtitution can not help
the country. After dl, aConditution likeamachine
is alifdess thing. It acquires life because of the
men who control it and operateit and Indianeeds
today nothing morethan aset of honest menwho
will have the interest of the country before them.
There is a fissparous tendency arising out of
various dements in our life. We have commund
differences, caste differences, language
differences, provincid differencesand soforth. It
requires men of strong character, men of vison,
men who will not sacrifice the interest of the
country at large for the sake of smdler groups
and areas and who will rise over the prgjudices
which are born of these differences. We can only
hope that the country will throw up such menin
abundance !

The Condtitution of Indiahasentered into
64th year of itsoperation. One should remember
that a Conditution is a fundamentd law laying
down basic objectives of apolity and procedures
of ingtitutional functioning to facilitate the
attainment of the godsand fulfil the objectives. In
our country'spolity thelegidatureisthelaw meking
forum and the executive takes the directions of
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thelegidaurefor itsimplementation. Thejudiciary
under our Constitution is watchdog of the
Condtitution. It looks into both law making and

the law implementation by the other two wings of
the Condtitutional democracy. The functions and

roleof theseinditutionsare essentid for successful

operation of Congtitutional democracy in our

country. A democracy means and provides a
government by discusson. The representatives of
people voice the wishes of the electorate for

smooth operation of the socio-economic

development thinking and their policy making.

At thisstage, it will not be out of the way
to examine what condtitutes a Congtitution. The
first Written Congtitution of the world, the U.S.
Condtitution contained only 7 Articles, as againgt
the Indian Congtitution (1950) had 395 Articles.
For Americans, the Constitution was a legal
document which established 'Rule of Law'. But
for the Indians the Congtitution was a manifesto,
aconfesson of faith, a statement of idedsand a
reflection of the culture.

Inthe Mc Culloah vrs. Maryland (1819)
the U.S. Chief Jugtice Marshdl observed; "A
Condtitution isto contain an accurate detail of all
the subdivisons of which great powerswill admit,
and of dl the meansby whichthey may becarried
into execution, would partake of theprolixity of a
legd code, and could scarcely be embraced by
the human mind. It should probably never be
understood by the public. Its nature, therefore,
requires that only its great outlines should be
marked, itsimportant objects designated and the
minor ingredients which impaose those objects be
deduced from the nature of the objects
themsdves” Marshdl thus, reiterated that the
Condtitution should contain the very minimumand
theat minimum to be the rules of law'.

Modern democracies are in conceivable
without judiciary. Thisorgan isnot only guardian
of the Constitution but also protector of
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fundamentd rightsof thecitizens. Bryce observed;

"There is no better test of the excellence of a
government than the efficiency of its judicia

system, for nothing more nearly touches the

welfare and security of the average citizen than
his knowledge that he can rely on the certain and

prompt adminigration of jugice” Smilarly Garner
put it; "A society without legidative organ is
concalvableand indeed, fully developed legidative
organ did not makether gppearancein thelife of
the State until modern times, but a civilised Sate
without judicid organ is hardly concalvablée'.

Thejudiciary istheprotector of civil rights,
it decides cases, it isthe custodian of fundamental
rights, it is the guardian of the Condtitution, its
role in afederd system as the arbitrator is well
known and the power of judicia review has
reposed faith of the people in the judiciary. Both
legislative anti-people law making and the
executive excesses can come under judicial
canner.

The importance of judiciary is more for
thecitizensthan for the States. Thejudicia system
isapart of thejudicia process. Accordingto Alan
Bdl (1978) there are two main reasons why this
point, thet thejudicid systemispart of thepalitica
process has to be emphasised. Firdly, liberal
democretic theory hastraditionally put apremium
on the necessity of protecting the citizen from a
too powerful state and therefore emphasised the
impartidity of thejudicia process, toincreasethe
independence of the judiciary and to deepen the
respect and confidence with which judicial
decisonsarereceved. Secondly, it hasled to the
emphasising of the aspects of the doctrine of
separation of powers, both to prevent too much
concentration of political power in the hands of
government and guard againgt the 'excesses of
democracy’ or the 'tyranny of the mgority'.

In Indian political system, the judiciary
has carved out a very sgnificant space for itself.
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Thetrangtion from afeuda to ademocratic order
andfrom colonid bondageto afree society needed
aninditution to protect individud'slife, liberty and
property. These naturd rights make meaning to
theliving in ademocratic order. Without freedom
and protection an individua can not survive
despite phenomend progressin dl waks of life.
These are essentid ingredients of life in a date.
The Indian Condtitution has provided awd| knit
provison of civil and political as well socio-
economic rightsfor itscitizens. Themaking of our
Congtitution had the blessings of an internationd
climate of according repect to individud rights
through proclametion of the Universa Dedlaration
of Human Rights. Both part-111 and part-IV of
the Condtitution wereimmensdly benefited by the
UDHR. It finetuned the concept of giving rights
to the people. No other Constitution was
benefitted in the manner the Indian Condtitution
was benefitted by the Declaration. The
Condtitution accorded a place of respect to the
judicary.

Poverty, illiteracy, ignorance and
prejudices were in abundance when Indiajoined
the freeman's club. It was a civilisationa nation.
It was dso an old nation but a new country. The
two centuries of the British rule kept us divided
and to control us the colonial administration
introduced plethora of laws to assist the
adminigration in the conduct of the affairs of the
State. It took steps to reorganise administrative
sructurebut did littleto arrest proverty and creste
climate of confidence. Instead the hidden agenda
wasto create divisons at each stage of country's
life. Thus a the dawn of independence we were
divided into Rich-poor, Urban-rura, Literate-
illiterateetc. The centuriesof injustice could come
to the surface when Mahatma Gandhi led the
nationdist struggle. He stood by the sde of the
poor, village and illiterate mass. He created a
sense of solidarity among the people through his
well designed non-cooperation movement
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followed by civil disobedienceagitation and findly
the cdl for Quit-India. During his struggle he
exposed the weaknesses of the colonial
administration and he longed for 'Swarg and
Swadeshi'. After independence al the organs of
the government attempted to bring harmony and
judtice. At this stage let us discuss the issue of
socid judtice and role of judiciary.

Indian Conditution, saysGranvilleAudtin,
is first and foremost a social document.! Its
founding fathers and mothers established in the
Congtitution both the nation’'s ideals and the
indtitutionsand processesfor achievingthem. The
idedls were national unity and integrity and a
democratic and equitable society.? The new
society was to be achieved through a socio-
economic revolution pursued with a democratic
Spirit usng condtitutiond, democratic inditution.
Thusunity, sodd revolution, and democracy, were
gods, which were mutudly dependent and had
to be sought together and not separately.®

The above observation aptly describes
the Indian State, as contemplated by the framers
of the Condtitution. In fact the Preamble to the
Condtitution, which is based on the objectives
resolution” of Pandit Jawaharld Nehru,* asserts
that ‘We the people’ of India, through this
Condtitution, am at establishing a Sovereign,
Socidigt, Secular, Democrétic, Republic of India
and to secure to dl its citizens, justice-socid,
economic and paliticd. The Conditution for this
purpose has put across certain fundamenta policy
choices in the Condtitution, in the form of Parts
and V.

In Part 111, the Constitution, in no
unmistakableterms, declaresthe great rights and
freedom, which the people of India intended to
secureto dl citizens® and in certain instances to
both citizensand non-citizens?, casting an onerous
duty upon “the State” not toviolatethese Rights.”
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In part IV of the Constitution furthers the
guarantee of justice-social, economic and

political, by providing for judicially non-

enforceable obligations, on ‘the State’ intheform
of Directive Principles of State Policy.® But the
fact that Principlesstated in Part 1V arejudicidly
non-enforceable should not lead one to the
conclusion that they are any less important than
the Rights mentioned in Part 111. A reference to
the definition of the term ‘ State’ in Parts-111 and

IV is enough to disperse any such notion. The
fact that 'the Stat€' has been defined in the same
manner, in both Parts 111 and 1V, is possibly an
indication, that the founding fathers of the
Condtitution, were of the opinion that thenation’s
ideals viz, national unity and integrity and a
demoacratic and equitable society, to be achieved
through asocio-economic revol ution pursued with
a democratic spirit using constitutional,

democrdic indtitutions® The Supreme Court in
MinervaMillsv. Union of India® observed,

There is no doubt that though the
courts have always attached very great
importance to the preservation of human
liberties, no lessimportance has been attached
to some of the Directive Principles of Sate
Policy enunciatedinPart 1V.... The coreof the
commitment to the social revolution lies in
parts 111 and V. These are the conscience of
the Constitution.®t

The Court said that, rightsin Part [11 are
not an end in themsdlves, but arethe meansto an
end, the end is specified in Part IV. Together, the
two redlize the idea of justice, which the Indian
State seeksto secureto dl its citizens.

The Supreme Court through itsdecisions
hastriedtoredizethisgod of congtitutiond justice.
In Bandhua Mukti Morcha v. Union of India*?
the Court, while decrying in strongest possible
terms the practice of bonded labour, held that
Right to life, under Article 21 of the Congtiution
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means right to live with dignity, and thet this evil
practicewasaclear violaion of that. Smilarly, in
Stateof H.P. v. Ummed Ram Sharma,*® the Court
held that access to roadsin hilly aressis access
tolife, andthefailure of thestateto provideroads,
in such regionsamountsto denid of right tolifeto
the people of theregion. Thenin Vishakhav. Siate
of Rgasthan,'* it held that sexud harassment of a
woman at workplace, isadenid of both her right
to life and persond liberty under Article-21, as
well as amounted to discrimingtion on the basis
of sex, and thus violative of right to equality
guaranteed under Articles 14 and 15. The Court
went on to issue eaborate guidelines to protect
women from sexua harassment at workplace.
Also, Paschim Banga Khet Mazdoor Samity v.
State of West Bengd,*® failure on the part of the
Government hospitd to provide timely medicd
treatment to a person in need of such treatment
has been held to be aviolation of his right under
Article-21.

In Rurd Litigation Entitlement Kendrav.
State of U.P,¢ aswedll as M.C. Mehta v. Union
of Indial? the Court held that, right to lifeincludes
right to live in a dean and hedthy enviornment.
Then in Mohini Jain v. State of Karnatakal® as
well asUnnikrishnanv. State of A.P.,*° observing
that a man without education was no better than
an animd, the Court held right to education was
an essential ingredient for a dignified and
meaningful life

In Hussainara Khatoon v. Home
Secretary, State of Bihar (1-V)¥, turning its
attention to the plight of under-tria prisoners
languishing injails, for yearstogether, for want of
proper lega aid, delay in conduct of trias, etc.
held that, fallure of the State to provide lega
representation and accused person, amounted
denid of persond liberty without ajud, fair and
reasonable procedure established by law. Earlier
in Maneka Gandhi's case,?* the Court had held
that aprocedure under Article 21 must bearight,
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just, far and a reasonable procedure and that it
must adso saisfy the test of reasonableness in
Articles14, aswell as19, besdesArticle21. On
this basis the Court decried the practice of
handcuffing of prisoners (both under-tridlsaswdll
as convicts), in Prem Shanker v. Delhi
Adminigration.?? Recently, in Smt. Sdlvi v. State
of Karnataka,® the Court held that conducting
of narco-analysis, polygraphtest, etc. on accused
persons, without their consent, was violation of
both Articles20 aswell as 21, for it amounted to
compdlling a person to give evidence against
himsdlf, which was prohibited by Clause (3) of
Article 20, and was not a just and a reasonable
procedure under Article 21. In continuation of this
trend of Court has also frowned upon custodial
torture of the accused/convict and has issued
elaborate guiddinesto protect the accused/convict
from custodid torture, in D.K. Basu v. State of
West Bengd.?* Recently, in State of West Bengd
v. Committee for protection of Democratic
Rights, West Bengd,?> dismissng the apped of
the Government of West Bengd, against an order
of the High Court, trandferring the investigation
of caseinvalving violence and killing on the part
of the ruling party in the State from the State
policeto C.B.I. the Court held that failure on the
part of the policeto carry out proper investigation
S0 asto bring culpritsto book, was aviolation of
the rights of the victims of that violence, for the
Stateisunder an obligation to ensurethat aperson
committing acrimeisapprehended and punished.

The above narration contains merely
illugtrative ingtances, where Court has tried to
ensure that the Condtitutional guarantee of justice-
socid, economic and political, is secured to
peopleof India. However, thereistill along road
to betraversed beforeit can be said that the State
which the framers of the Congtitution sought to
create, hassucceeded infulfilling their aspirations.
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